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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 6, 10 
(T.D. 84-109) 


Customs Regulations Amendments Relating to Civil Aircraft 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
flect the changes made by the civil aircraft provisions, Title VI, of 
the Trade Agreements Act of 1979. The amendments eliminate 
Customs duties on (1) civil aircraft, parts for civil aircraft certified 
for use in civil aircraft, flight simulators, and parts for flight simu- 
lators, and (2) equipment or any part thereof purchased, or repair 
parts or materials used, or expenses of repairs made in a foreign 
country upon a United States civil aircraft. 


EFFECTIVE DATE: June 7, 1984. 


FOR FURTHER INFORMATION CONTACT: The following listed 
individuals located at Headquarters, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229, may be con- 
tacted for further information on the identified subject matter: 


Aircraft Repair Matters: 

Legal Aspects—Edward B. Gable, Carriers, Drawback and Bonds 
Division (202-566-5706); 

Operational Aspects—Joseph E. O’Gorman, Cargo Enforcement and 
Facilitation Division (202-566-8151); 


Classification Matters: 


Legal Aspects—James Seal, Classification and Value Division (202- 
566-8181); 

Operational Aspects—Herbert Geller, Duty Assessment Division 
(202-566-5307); 


Certification and Entry Matters: 


Legal Aspects—Jerry Laderberg, Entry Procedures and Penalties 
Division (202-566-5765); 
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Operational Aspects—Joseph E. O’Gorman, Cargo Enforcement and 
Facilitation Division (202-566-8151). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title VI, “Civil Aircraft Agreement” of the Trade Agreements 
Act of 1979 (the “Act’’), implemented the Agreement on Trade in 
Civil Aircraft (the Agreement), which entered into force with re- 
spect to the United States on January 1, 1980. 

The Agreement established a framework of rules governing trade 
in civil aircraft and parts for civil aircraft. The Agreement address- 
es both tariff and non-tariff measures; focusing on problems pecu- 
liar to the civil aircraft sector of the aerospace industry. 

In the tariff area, the Agreement requires the elimination of cus- 
toms duties and similar charges on, or in connection with, the im- 
portation of products, classified for Customs purposes under specif- 
ic tariff items enumerated in the Annex to the Agreement, if the 
products are for use in a civil aircraft and incorporated therein, in 
the course of its manufacture, repair, maintenance, rebuilding, 
modification or conversion. The Agreement also requires the elimi- 
nation of customs duties and similar charges on repairs to civil air- 
craft. 

Title VI of the Act implemented those parts of the Agreement 
relating to duty-free treatment by the United States of (1) specified 
civil aircraft and aircraft parts certified for use in civil aircraft and 
admitted into the United States from a nation entitled to most fa- 
vored nation (Column 1, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202)), tariff treatment; and (2) the cost of repair 
parts, materials, or expenses of repairs made in a foreign country 
upon a United States civil aircraft under section 466, Tariff Act of 
1930, as amended (19 U.S.C. 1466). 

Aircraft and aircraft parts imported prior to the Act were subject 
to a column 1 rate of duty of 5 percent ad valorem. General Head- 
note 10(ij), TSUS, (setting forth interpretative rules pertaining to 
the tariff schedules), limited the application of former TSUS item 
694.60 to aircraft parts solely or chiefly used as parts of aircraft if 
those parts were not specifically provided for elsewhere in the 
TSUS. Numerous aircraft parts were more specifically provided for 
elsewhere in the TSUS. Certain aircraft and aircraft parts could be 
admitted duty-free under the Generalized System of Preferences 
(General Headnote 3(c), TSUS), if they were produced in a benefici- 
ary developing country. 

Section 601(aX1) of the Act created a new headnote 3 under sub- 
part C, part 6, schedule 6, TSUS, defining the term “certified for 
use in civil aircraft”. That term means that the imported article: 

1. Has been imported for use in civil aircraft; 

2. Will be so used in civil aircraft; and 
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3. Has been approved for such use by the Federal Aviation Ad- 
ministration (FAA), or that an application for approval has been 
submitted to and accepted by that agency, or that the article has 
been approved by the airworthiness authority in the country of ex- 
portation if such authority is recognized by the FAA as an accepta- 
ble substitute for FAA certification. 

In order to obtain duty-free treatment under this headnote, the 
importer is required to file a written certification with Customs 
stating that the merchandise to be imported meets these three cri- 
teria. 

The new headnote also defined the term “civil aircraft” to mean 
“all aircraft other than aircraft purchased for use by the Depart- 
ment of Defense or the United States Coast Guard.” 

On January 8, 1980, a notice of proposed rulemaking (NPRM) 
was published in the Federal Register (45 FR 1633) which proposed 
amendments to Parts 6 and 10, Customs Regulations (19 CFR Parts 
6, 10), to implement Title VI of the Act. The NPRM was published 
even though it was recognized that several substantive problems 
existed with the Act. The need for certain technical amendments 
was, in fact, identified in the NPRM. The problems requiring tech- 
nical amendments occurred in several sections of the Act. 

Section 601(a\(3) of the Act amended section 466, Tariff Act of 
1930, as amended (19 U.S.C. 1466), by adding a new subsection (f). 
This provision eliminated the duty on the cost of repair parts, ma- 
terials, or expenses of repairs made in a foreign country upon a 
United States civil aircraft. However, in reviewing the unamended 
provisions of section 466 and the amendment, it became clear that 
foreign equipment purchases for use in United States-registered 
civil aircraft would remain dutiable. This was not in accord with 
the Agreement which required that duty be eliminated on equip- 
ment purchases. Because of this omission, legislative action was 
taken to amend section 466. On October 17, 1980, Pub. L. 96-467, 
titled “Tariff Treatment of Certain Articles’, 94 Stat. 2225, expand- 
ed the scope of the Act to exempt equipment from the requirement 
of duty payment under section 466. 

Another problem arose with section 601(a)(1) of the Act which 
created the new headnote 3 under subpart C, part 6, schedule 6, 
TSUS, defining the term “certified for use in civil aircraft’’. As in- 
dicated above, the importer is required to file a written statement 
with Customs to the effect that the article meets the definition if 
the article is to be imported duty-free. Section 601(a)(2) of the Act 
listed those tariff item numbers for which certification was re- 
quired. Those tariff item numbers included flight simulators and 
aircraft. Accordingly, a certification for use in civil aircraft was re- 
quired for those articles even though it is impossible to use an air- 
craft in an aircraft or a flight simulator in an aircraft. Pub. L. 96- 
467 corrected this problem by amending section 601(a\(2) to exclude 
“flight simulating machines classified in item 678.50 and civil air- 
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craft classified in item 694.15, 694.20, or 694.40” from the certifica- 
tion requirement. 

Appropriate changes have been made in this document to incor- 
porate the statutory changes. However, while Pub. L. 96-467 modi- 
fied both section 601(a\(2) and section 466 to correct the problems 
discussed above, the amendment was made effective on January 1, 
1980, only as to section 466. January 1, 1980, was the date of enact- 
ment of the Act. Since no effective date was listed in Pub. L. 96~ 
467 as to the section 601(aX(2) amendment, under generally accept- 
ed rules of statutory construction, it was effective as to that section 
on the date of enactment (October 17, 1980). Accordingly, there was 
no legal authority to dispense with the certification requirement of 
the headnote for articles entered, or withdrawn for consumption 
under items 678.50, 694.15, 694.20, and 694.40, TSUS, between Jan- 
uary 1, 1980, and October 17, 1980. Appropriate legislation to cor- 
rect the effective date provisions was subsequently passed on De- 
cember 28, 1980, by Pub. L. 96-609, 94 Stat. 3558. 

In response to the NPRM, several comments were received from 
a wide variety of sources representing the full spectrum of the 
aerospace industry. A discussion of the comments follows: 


DISCUSSION OF COMMENTS 


One commenter, a major international air carrier, vigorously op- 
posed the continuation of the reporting requirement for foreign air- 
craft repairs and part purchases contained in proposed and existing 
section 6.7, Customs Regulations (19 CFR 6.7). The commenter be- 
lieved the reporting requirement was burdensome and unnecessary 
in view of the elimination of duties by the Act. In the alternative 
the commenter suggested that if the reporting requirement is con- 
tinued that it be accomplished by means of a periodic report rather 
than the present and proposed entry by entry basis for reporting. 
The commenter further stated that if Customs continued the 
present entry procedures that it is unreasonable to require the 
entry at the first U.S. entry point for the aircraft. 

The above comments were also made by an organization which 
represents many segments of the civil aircraft industry. A union . 
representing a segment of the aerospace industry indicated that 
the entry requirement should be retained but did not object to a 
periodic entry requirement. 

The requirement to report foreign aircraft repairs and part pur- 
chases at the time of arrival of each United States-registered air- 
craft is not specifically required by statute. The provisions of 19 
U.S.C. 1466 are only applied to aircraft under 19 U.S.C. 1644 and 
49 U.S.C. 1509 “upon such conditions” as Customs ‘deems neces- 
sary.” The application of the reporting requirements to duty-free 
aircraft purchases and costs for each United States-registered air- 
craft is not deemed necessary by Customs. In fact, under Customs 
present regulations such purchases and costs need not be reported 
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at the time of arrival of United States-registered aircraft under cer- 
tain circumstances (see 19 CFR 6.7(e)). In light of the foregoing, 
paragraphs (d) and (e) of section 6.7 have been deleted by the final 
rule. 

One commenter suggested that the requirement in proposed sec- 
tion 6.7(d) that the aircraft commander or an authorized person ex- 
hibit the journey log book to the Customs officer at the place of ar- 
rival, be modified to require presentation only when requested by 
Customs. Another commenter noted that proposed section 6.7(d) 
would require a notation of any foreign equipmemt purchases or 
repair work to be made in the “aircraft journey log book.” The 
commenters stated that this reference appears to be an adoption of 
maritime terminology and suggested it be changed to reflect termi- 
nology used by air carriers. In light of the elimination of para- 
graphs (d) and (e) there is no need to respond to these comments. 


Part 10 COMMENTS 


Civil aircraft is defined in the Act and proposed section 10.180(a) 
to mean “all aircraft other than aircraft purchased for use by the 
Department of Defense or the U.S. Coast Guard.” (In this document 
the civil aircraft provisions have been redesignated as section 
10.183 because 1.) the provisions of Title V of the Act relating to 
importation of certain fresh, chilled, or frozen beef, were imple- 
mented by T.D. 82-8, published in the Federal Register on January 
8, 1982 (47 FR 944), and appear in section 10.180, Customs Regula- 
tions (19 CFR 10.180) 2. procedures designed to stimulate watch as- 
sembly activity in the U.S. insular possessions were implemented 
by T.D. 84-16, published in the Federal Register on January 12, 
1984 (49 FR 1480), and appear in section 10.181, Customs Regula- 
tions (19 CFR 10.181), and 3. procedure to provide for the duty-free 
treatment of imported articles specially designed or adapted for the 
use or benefit of physically or mentally handicapped persons were 
implemented by T.D. 84-17, published in the Federal Register on 
January 12, 1984 (49 FR 1482), and appear in section 10.182, Cus- 
toms Regulations (19 CFR 10.182)). The commenter indicates that a 
strict interpretation of this definition implies that foreign military 
aircraft are civil aircraft under the Act. The commenter suggests 
that to insure consistent interpretation and enforcement that the 
definition be modified to include foreign military aircraft. 

Customs agrees that the definition in the Act of civil aircraft in- 
cludes foreign military aircraft. Customs does not agree that the 
definition should be modified to specifically identify foreign mili- 
tary aircraft as being within the scope of coverage. While the Act 
includes foreign military aircraft, the Agreement specifically ex- 
cluded all military aircraft from its coverage. Thus the Act, by ex- 
cluding from its coverage aircraft purchased for use by the Depart- 
ment of Defense and the Coast Guard, rather than all military air- 
craft (both foreign and domestic), has gone beyond the coverage of 
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the Agreement to allow aircraft purchased for military use by for- 
eign governments to be treated as civil aircraft for U.S. tariff pur- 
poses. Customs is considering whether a request should be made to 
Congress to amend the Act to conform it to the Agreement. In any 
eveni, the FAA certification criteria for duty-free treatment cannot 
be met by many military aircraft as they are not subject to FAA 
certification. 

The commenter also addressed the problem of Foreign Military 
Sales (FMS) contracts and stated that to completely clarify the 
status of foreign military aircraft and articles imported for their 
manufacture, Customs must address the meaning of the phrase 
“use by the Department of Defense”. The commenter stated that, 
in its opinion, sales of military aircraft to the Department of De- 
fense under FMS contracts do not constitute “use” by that agency 
as the aircraft are immediately delivered to a foreign government 
and are not used by the U.S. Armed Forces. 

Customs does not agree. The question of “use” depends upon all 
the facts, circumstances, and the FMS contract provisions. Accord- 
ingly, each case must be considered separately. These questions are 
more appropriately handled by individual requests to Customs for 
ruling letters under Part 177, Customs Regulations (19 CFR Part 
177). 

The commenter also notes that while foreign military aircraft 
fall within the definition of civil aircraft, military aircraft manu- 
factured in the United States do not fall under the jurisdiction of 
the FAA but are certified by the U.S. Government military agency 
concerned. The commenter believes the Customs Regulations 
should recognize the independent authority of the military to ap- 
prove imported parts for use in aircraft. 

Customs does not agree. Recognizing an independent authority of 
the military to approve aircraft for purposes of the Act would be 
beyond the scope of the Act. Only the FAA, or the airworthiness 
‘authority in the foreign country recognized by the FAA as an ac- 
ceptable substitute for the FAA, can approve aircraft and aircraft 
parts under the Act. If Congress had intended U.S. military depart- 
ments to approve parts for aircraft for purposes of the Act, it 
would have so stated. 

Another commenter, in discussing the definition of civil aircraft, 
questioned whether an aircraft purchased initially for use by the 
Department of Defense and subsequently sold to an air carrier 
would prevent the aircraft from being classified as a civil aircraft 
under the provisions of the Act and implementing regulations. Cus- 
toms does not believe that the fact an aircraft is purchased for use 
by DOD or the Coast Guard would, in and of itself, preclude subse- 
quent classification as a civil aircraft for U.S. tariff purposes. 

Several commenters were concerned with the provisions of pro- 
posed section 10.180(c) which indicated that the certification re- 
quired by proposed section 10.180(d) may not be treated as a miss- 





CUSTOMS 7 


ing document for which a bond may be posted. Customs believes 
that the certification should not be treated as a missing document, 
for which a bond may be posted. However, after publication of the 
NPRM, Customs issued instructions to its field offices which au- 
thorized the acceptance of a blanket certification. Virtually all en- 
tries under the Act are now made by blanket certification. This 
action has removed most concerns in this area. 

Another commenter was concerned with the provisions of pro- 
posed section 10.180(c) which required a copy of the written order, 
contract, or any additional documentation Customs may require to 
verify the duty-free entry claim, to be filed with the entry summa- 
ry. The commenter indicated that the provision is so open ended 
that importers could be denied free entry for almost any reason. 

Customs does not agree. The proposed section also included a 
provision which authorized the posting of a bond for the missing 
document. The requirement was implemented by means of instruc- 
tions to field offices. Importers have been complying with this pro- 
vision for over three years without complaint or problem. Customs 
is unaware of any instance in which an importer has been denied 
duty-free treatment because of the requirement. Accordingly, we 
see no reason to modify the requirement. 

Several commenters raised questions regarding the certification 
format set forth in proposed section 10.180(d). Most offered alterna- 
tive language to the certification form and several suggested that a 
blanket certification be authorized. As noted, based upon the con- 
cerns expressed, the use of a blanket certification has been author- 
ized and used for over three years without any significant problem. 
Accordingly, a blanket certification form is set forth in section 
10.183(d)(2). The entry-by-entry certification form has been retained 
in section 10.183(d)(1) for use by the one time or occasional import- 
er. 

Proposed section 10.180(e) covered conditionally-free entry of arti- 
cles under item 2(c) of the certification form. Item 2(c) related to 
submission of an application for approval for use in civil aircraft to 
the Administrator of the FAA and acceptance by the Administra- 
tor. One commenter indicated that in its opinion the conditionally- 
free entry provision would be unwieldly and seldom used. The com- 
menter further indicated importations falling under the provisions 
of item 2(c) should be subjected to the same test as all other civil 
aircraft parts. 

Customs agrees and has deleted paragraph (e) from the final 
rule. 

One commenter questions whether Customs has authority under 
the Act to promulgate the regulations proposed in section 10.180(f) 
relating to diversions. 

Upon further consideration Customs is of the opinion that it 
lacks statutory authority to require parties to report diversions or 
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tender duties. Accordingly, proposed paragraph (f) is deleted from 
the final rule. 

Another commenter objected to the inclusion of proposed section 
10.180(h) relating to penalties. The commenter opined it was unnec- 
essary since the importing community is aware that filing a false 
or fraudulent document is subject to the provisions of section 592, 
Tariff Act of 1930, as amended (19 U.S.C. 1592). 

Customs agrees and has not included the section in the final 
rule. 

In light of the elimination of section 6.7(d) and (e), proposed sec- 
tion 10.180(j) which cross-referenced those provisions has been de- 
leted from the final rule. 


MISCELLANEOUS COMMENTS 


Several commenters raised questions which went beyond the 
scope of the proposed regulations. Many of these questions have 
been the subject of specific rulings issued by Customs and pub- 
lished in the Customs Bulletin as Customs Service Decisions 
(CSD’s). For the benefit of the importing community, the issues 
raised and the holdings in each ruling are set forth below. A com- 
plete discussion of the facts, law, and analysis is contained in each 
ruling. These rulings, while of general interest to the importing 
community, are limited in their application to the unique factual 
situations presented by the party requesting the ruling. According- 
ly, importers and other interested parties should not assume that 
these CSD’s are dispositive of other, but related issues or questions 
they might have regarding the application of the Agreement, Act, 
TSUS, or Customs Regulations to their particular situation. If 
there is any doubt, an importer or other interested party should re- 
quest a ruling from Customs under the provisions of Part 177, Cus- 
toms Regulations (19 CFR Part 177), relating to administrative rul- 
ings. 


CSD 80-225 


Issue: Can the required Customs certification statement be given 
on the invoice? 

Holding: The Customs certification statement required in connec- 
tion with the importation of aircraft parts under the Agreement 
may be given on the invoice submitted with the entry summary. 

Issue: Does the term “certified for use in civil aircraft” as used in 
the Agreement require that the aircraft part be imported for use in 
civil aircraft in the United States? 

Holding: The certification for use in civil aircraft does not re- 
quire that such part be used in civil aircraft in the United States. 
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CSD 80-242 


Issue: Do aircraft subassemblies and aircraft parts, which have 
not been tested by an airworthiness authority, imported from 
Canada for assembly in the United States as a “knock-down” air- 
craft, which will be assembled in Japan, meet the certification re- 
quirements of the Agreement, if the aircraft model involved has 
been approved by the FAA? 

Holding: The fact that the aircraft subassemblies and aircraft 
parts were not examined by an airworthiness authority would not 
preclude them from being certified under the Agreement, since the 
aircraft model involved has been approved by FAA. 


CSD 80-249 


Issue: Are aircraft tires imported for retreading and subsequent 
use on a civil aircraft entitled to duty-free entry under the Agree- 
ment? 

Holding: Aircraft tires imported for retreading and subsequent 
use on a civil aircraft are entitled to duty-free entry. 


CSD 81-28 


Issue: Does the fact that drawback was previously paid on a civil 
aircraft preclude it from being entered duty-free under the Agree- 
ment? 

Holding: The fact that drawback was previously paid would not 
preclude a civil aircraft from being entered duty-free. 


CSD 83-44 


Issue: Are certain subassemblies used in the passenger service/ 
entertainment system on an aircraft properly classifiable under the 
provision for parts of aircraft, certified for use in civil aircraft, in 
item 694.62, TSUS, or under the provisions for electrical articles 
and parts of articles, not specially provided for, in item 688.45, 
TSUS? 

Holding: The aircraft passenger service/entertainment system is 
properly classifiable under the provision for other parts of aircraft, 
in item 694.61, TSUS, dutiable at the rate of 3.8 percent ad valo- 
rem, or in item 694.62, TSUS, entitled to entry free of duty, if certi- 
fied for use in civil aircraft. 


PAPERWORK REDUCTION ACT 


This document is subject to the Paperwork Reduction Act of 
1980, Pub. L. 96-511. Applicable sections of the document have 
been cleared by the Office of Management and Budget. 
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EXECUTIVE ORDER 12291 


These amendments do not meet the criteria for a major rule as 
defined in section l(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act (RFA) relating 
to an initial and final regulatory flexibility analysis (5 U.S.C. 603, 
604) are not applicable to this document because the NPRM on this 
matter was published before the effective date of the RFA. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SUBJECTS 


19 CFR Part 6 

Air carriers, air transportation, aircraft, Customs duties and in- 
spection, imports. 
19 CFR Part 10 

Aircraft, Customs duties and inspection, imports. 


AMENDMENTS TO THE REGULATIONS 


Parts 6 and 10, Customs Regulations (19 CFR Parts 6, 10), are 
amended as set forth below. 
ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 
Approved: April 6, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 8, 1984 (49 FR 19447)] 


PART 6—AIR COMMERCE REGULATIONS 


1. Section 6.7 is amended by removing paragraphs (d) and (e) and 
reserving them. 


(R.S. 251, as amended, secs. 466, 624, 46 Stat. 718, as amended, 759 (19 U.S.C. 66, 
1466, 1624)). 


* * = * 4 * * 
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PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. Section 10.41(c) is amended by revising it to read as follows: 
$10.41 Instruments; exceptions. 


* * * * * * * 


(c) Foreign-owned aircraft arriving in the United States shall be 
subject to the treatment provided for in Part 6 of this chapter, 
unless entered under the provisions of section 10.31, section 10.183, 
or paragraph (d) of this section. 

2. Part 10 is amended by adding a new section 10.183 to read as 
follows: 


CrviL AIRCRAFT 


§ 10.183 Civil aircraft, flight simulators, parts for civil aircraft, 
and parts for flight simulators. 

(a) Definition. “Civil aircraft”, when used in this section, means 
all aircraft other than aircraft purchased for use by the Depart- 
ment of Defense or the United States Coast Guard. 

(b) Admission free of duty. Civil aircraft parts for civil aircraft 
certified for use in accordance with the provisions of headnote 3, 
subpart C, part 6, schedule 6, Tariff Schedules of the United States 
(19 U.S.C. 1202), flight simulators, and parts for flight simulators, 
may be admitted free of duty upon compliance with the provisions 
of this section. 

(c) Documentation. (1) Generally. Each entry summary for civil 
aircraft, flight simulators, civil aircraft parts, or flight simulator 
parts shall be filed with a copy of the written order, contract, or 
any additional documentation Customs shall require, to verify the 
claim for admission free of duty unless the district director is satis- 
fied that the documents will be available for inspection for five 
years from the time of entry, as provided by Part 162 of this chap- 
ter. “Time of entry” is defined in section 141.68 of this chapter. 
Proof of end use of the civil aircraft, flight simulators, civil aircraft 
parts, or flight simulator parts need not be furnished. If the district 
director determines that documentation necessary to verify the 
claim for entry free of duty is not available at the time of filing the 
entry summary, the importer may enter the civil aircraft, flight 
simulator, civil aircraft part, or flight simulator part and post a 
bond for the missing document in accordance with sections 141.66 
and 141.91 of this chapter. 

The fact that a civil aircraft, flight simulator, civil aircraft part, 
or flight simulator part has previously been exported with benefit 
of drawback does not preclude free entry under this section and 
subpart C, part 6, schedule 6, Tariff Schedules of the United States. 

(2) Civil aircraft parts. At the time of filing the entry summary, 
the importer of civil aircraft parts shall submit a certificate in sub- 
stantially the form described in paragraph (d)(1) of this section. As 
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an alternative an importer who expects to file more than one entry 
for civil aircraft parts during any 12 month period may submit a 
blanket certification in substantially the form described in para- 
graph (d\(2) of this section with the district director at each district 
where civil aircraft parts are to be entered under the provisions of 
headnote 3, subpart C, part 6, schedule 6, Tariff Schedules of the 
United States. Upon approval by the district director, the blanket 
certification shall be valid for a period of one year from the date of 
approval. The blanket certification may be renewed for additional 
one year periods upon written request to each concerned district di- 
rector. The certification may not be treated as a missing document 
for which a bond may be posted. Failure to provide the certification 
at the time of filing the entry summary or to have an approved 
blanket certification on file with the district director in the district 
where the entry summary is filed shall result in a dutiable entry. 

(d) Certification. (1) Entry-by-entry certification. If the certifica- 
tion is to be filed with each entry summary, it shall be substantial- 
ly in the following form and may be stamped, typed, or printed on 
the entry summary or submitted as a separate document: 


Entry-by-Entry Certification for Civil Aircraft Parts 


I certify that: 

(1) The aircraft part(s) specifically identified in the entry summa- 
ry has (have) been imported for use in civil aircraft and, to the best 
of my knowledge and belief, will be so used. 

(2) (Check the appropriate box(es)) 

0 (a) The article(s) specifically identified in the entry summary 
has (have) been approved for use in civil aircraft by the Adminis- 
trator of the Federal Aviation Administration (“FAA”). 

Approved part number(s) may be shown here or reference the ap- 
propriate attached invoice(s) 

0 (b) The article(s) specifically identified in the entry summary 
has (have) been approved for use in civil aircraft by 

, the airworthiness authority in the country of 
exportation. This approval is recognized by the FAA as an accepta- 
ble substitute for FAA approval. 

Approved part number(s) may be shown here or reference the ap- 
propriate attached invoice(s) 

0 (c) An application for approval for use in civil aircraft for the 
article(s) specifically identified in the entry summary has been sub- 
mitted to, and accepted by, the Administrator of the FAA. 


Importer’s Signature and Date 

(2) Blanket certification. The certification may be in the form of a 
blanket certification which shall be valid for a period of one year 
from the date of approval by the district director in the district 
where the civil aircraft parts will be entered. The blanket certifica- 
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tion may be renewed for additional one-year periods upon written 
request to each concerned district director. If a blanket certifica- 
tion is used it shall be substantially in the following form. 


Blanket Certification for Civil Aircraft Parts 


I, Importer’s name, address, IRS number 
certify that the use by me or my authorized agent on an entry 
summary, or other entry documentation, of a TSUS item number 
for civil aircraft parts, the item number description of which re- 
quires certification for use in civil aircraft, means that the articles 
identified on the entry summary or entry documentation are im- 
ported for use in civil aircraft within the meaning of subpart C, 
part 6, schedule 6, TSUS, and section 10.183, Customs Regulations 
(19 U.S.C. 10.183), that the articles will be so used and that the ar- 
ticles have been approved for such use by the Administrator of the 
Federal Aviation Administration (FAA) or by the airworthiness au- 
thority in the country of exportation, if such approval is recognized 
by the FAA as an acceptable substitute for FAA certification, or 
that an application for approval for such use has been submitted 
to, and accepted by, the Administrator of the FAA. 

I agree (1) that documentation will be maintained to support the 
above certification, and (2) to inform the district director of any 
change which would affect the validity of this certification. 

I understand that this certification will be valid for a period of 
one year from the date of approval by the district director and will 
cover entries made only in the district where filed. 

Signature 


District Director 
Approval date 

(e) Verification. The district director shall monitor and periodi- 
cally audit selected entries made under this section. 


(R.S. 251, as amended, secs. 466, 624, 601, 46 Stat. 718, as amended, 759, 93 Stat. 
267 (19 U.S.C. 66, 1202, 1466, 1624).) 


(T.D. 84-110) 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 7, 1984. 
Notice is hereby given that pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
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forth below and will be effective with the pay period beginning 
May 13, 1984. 


Installation 


Montreal, Canada $21,940 
Toronto, Canada 32,441 
Kindley Field, Bermuda 11,989 
Nassau, Bahama Islands 13,367 
14,695 

2,662 

7,294 

8,320 

4,876 


JOHN L. HEIss, 
Acting Comptroller. 


[Published in the Federal Register, May 11, 1984 (49 FR 20111)] 


19 CFR Part 103 
(T.D. 84-111) 


Customs Regulations Amendment Relating to Disclosure of 
Information on Cargo Declarations of Inward Vessel Manifests 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the disclosure of information on cargo declarations of 
inward vessel manifests, by allowing accredited representatives of 
the press, except in certain instances, to copy and publish all the 
information appearing on the cargo declaration submitted to Cus- 
toms upon entry of the vessel. This change, which implements a 
court order, will provide the press with access to more information 
as to imported cargo, thus resulting in wider dissemination of trade 
statistics to the public. 


EFFECTIVE DATE: May 10, 1984. 


FOR FURTHER INFORMATION CONTACT: Doris B. Robinson, 
Regulations Control & Disclosure Law Division, U.S. Customs Serv- 
ice, 1801 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-8681). 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


Section 4.7, Customs Regulations (19 CFR 4.7), provides that the 
master of every vessel entering the United States must submit an 
inward foreign manifest and a copy thereof to the appropriate Cus- 
toms officer. This manifest consists of various documents, among 
them the cargo declaration (Customs Form 1302), which lists all the 
inward foreign cargo, its gross weight, all bills of lading, all con- 
tainer and seal numbers, a description of the cargo, the names of 
foreign shippers and the country of dispatch, and the names of im- 
porters or consignees. 

Pursuant to section 103.14, Customs Regulations (19 CFR 103.14), 
the above information may be revealed to accredited members of 
the press, who are permitted to examine and copy the manifest for 
publication of information and data not of a confidential nature. Of 
the information shown on the cargo declaration of the inward 
manifest, however, only the name of the consignee, the general 
character of the commodity, the quantity (or value but not both) of 
the cargo, the name of the vessel, and the country of dispatch may 
be copied and published. Furthermore, in the event that an import- 
er or consignee has at any time made a written request for confi- 
dentiality under section 103.14(d)(1), the name of the importer or 
consignee on the cargo declaration must be withheld. 

Controversy arose between the Government and the Journal of 
Commerce, a subsidiary of Twin Coasts Newspapers, Inc., over the 
withholding of the name of an importer or consignee who has re- 
quested confidentiality, and also the withholding of other informa- 
tion on the cargo declaration, such as bills of lading numbers, con- 
tainer numbers, and seal numbers, which were considered by Cus- 
toms to be exempt from disclosure. On April 18, 1983, Twin Coasts 
Newspapers, Inc., on behalf of the Journal of Commerce, filed suit 
in the U.S. District Court for the District of Columbia, under the 
Freedom of Information Act (5 U.S.C. 552), requesting the Court to 
order the Customs Service to grant the Journal of Commerce access 
to the names of importers or consignees who had submitted re- 
quests for confidentiality, as well as access to bills of lading, con- 
tainer and seal numbers, and other notations appearing on the 
cargo declaration. 

Customs gave written notification of the pending suit to 339 com- 
panies which were on record as having requested confidentiality 
with respect to the identity of consignees and importers as shown 
on the cargo declaration. This notification informed the companies 
that as parties in interest they could intervene in the pending suit, 
under rule 24 of the Federal Rules of Civil Procedure. They were 
also requested to submit to Customs a written explanation as to 
how disclosure of the consignee’s or importer’s name, as well as the 
other information on the cargo declaration sought by the Journal 
of Commerce, would cause substantial harm to the competitive posi- 
tion of their firms. 
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None of the contacted firms chose to intervene in the court 
action. A total of 129, however, did respond to Customs on the con- 
fidentiality issue. Of this number, 90 stated that they desired to 
maintain the confidentiality of the importer’s or consignee’s identi- 
ty, citing reasons why disclosure of this and other information on 
the cargo declaration would cause substantial harm to their firms. 

Settlement of the suit filed by Twin Coasts Newspapers, Inc., was 
reached by a Consent Order of March 2, 1984, signed by Judge 
Joyce Hens Green. By the terms of the Consent Order, on May 31, 
1984, and thereafter, Customs must permit the Journal of Com- 
merce and other accredited representatives of the press to examine, 
copy and publish all the information appearing on cargo declara- 
tions submitted to Customs on May 31, 1984, and thereafter, except 
as provided below: 

(a) If the Secretary of the Treasury makes a finding, on a ship- 
ment-by-shipment basis, that the disclosure of the information on 
the cargo declaration is likely to pose a threat of personal injury or 
property damage, the information shall not be disclosed; or 

(b) If an importer or consignee wishes to request confidential 
treatment of its name and address on the cargo declaration, or the 
name and address of the shipper or shippers to such importer or 
consignee, this information may not be copied or published by ac- 
credited representatives of the press provided that: 

(1) The importer or consignee, or authorized representative of the 
importer or consignee, submits a certification claiming confidential 
treatment of its name and address and/or the name and address of 
the shipper to the importer or consignee; and 

(2) The certification contains sufficient facts to support the con- 
clusion that the disclosure of the importer’s or consignee’s name 
and address and/or the shipper’s name and address are exempt 
from mandatory public disclosure as personal or financial informa- 
tion obtained from a person, the public disclosure of which is likely 
to cause substantial harm to the competitive position of the import- 
er or consignee. 

Each certification meeting the requirements of paragraphs (1) 
and (2) above, upon approval by Customs, will be valid from the 
date of approval through the end of February 1986. Subsequent cer- 
tifications will be valid through the end of February of even-num- 
bered years. Information so certified may not be copied or pub- 
lished by accredited members of the press during the effective 
period of the certification. 

Copies of the Consent Order will be furnished to any interested 
party upon written request to Customs. 


INAPPLICABILITY OF PuBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENT 


The amendment implements a Court Order which becomes effec- 
tive on May 31, 1984. In view of this fact, pursuant to 5 U.S.C. 
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553(b)(B), notice and public procedure thereon are impracticable 
and unnecessary. For the same reasons, good cause exists for dis- 
pensing with a delayed effective date under 5 U.S.C. 553(d). 


EXECUTIVE ORDER 12291 


The amendment does not meet the criteria for a “major rule” as 
defined by section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final flexibility analysis (5 U.S.C. 603, 604) are not appli- 
cable to the amendment because it will not have a significant eco- 
nomic impact on a substantial number of small entities. 


PAPERWORK REDUCTION ACT 


Pursuant to the provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501), the information collection requirements con- 
tained in this document have been reviewed and approved by the 
Office of Management and Budget and assigned control number 
1515-0124. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List oF SuBJECTS IN 19 CFR Parr 103 


Customs duties and inspection, Freedom of information. 


AMENDMENTS TO THE REGULATIONS 


Part 103, Customs Regulations (19 CFR Part 103), is amended as 
set forth below. 
JOHN P. SIMPSON, 
Acting Commissioner of Customs. 
Approved: May 4, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 10, 1984 (49 FR 19952)] 
PART 103—AVAILABILITY OF INFORMATION 


Section 103.14 is amended by revising paragraphs (a), (a3), (c) 
and (d)(1), and by adding new paragraphs (d)(1Xi), (d\(L)Gi), (dX DGii) 
and (d\(1)iv), to read as follows: 
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§ 103.14 Information on vessel manifests and summary statisti- 
cal reports. 


(a) Disclosure to members of the press. Accredited representatives 
of the press, including newspapers, commercial magazines, trade 
journals, and similar publications may be permitted to examine 
vessel manifests and summary statistical reports of imports and 
exports and to copy therefrom for publication information and data 
subject to the following rules: 

(1) * * * 

(2) * * * 

(3) All the information appearing on the cargo declaration (Cus- 
toms Form 1302) of the inward vessel manifest may be copied and 
published. However, if the Secretary of the Treasury makes an af- 
firmative finding on a shipment-by-shipment basis that the disclo- 
sure of the information contained on the cargo declaration is likely 
to pose a threat of personal injury or property damage, that infor- 
mation shall not be disclosed to the press. 

(b) * * * 

(c) Disclosure to the public. Members of the public shall not be 
permitted to examine vessel manifests. However, they may request 
and obtain from Customs, information from vessel manifests, sub- 
ject to the rules set forth in paragraph (a) of this section. However, 
importers and exporters, or their duly authorized brokers, attor- 
neys, or agents may be permitted to examine manifests with re- 
spect to any consignment of goods in which they have a proper and 
legal interest as principal or agent, but shall not be permitted to 
make any general examination of manifests or make any copies or 
notations from them except with reference to the particular impor- 
tation or exportation in which they have a proper and legal inter- 
est. 

(d) Confidential treatment. 

(1) Inward manifest. If an importer or consignee wishes to re- 
quest confidential treatment of its name and address contained in 
inward manifests, or if an importer or consignee wishes to request 
confidential treatment of the name and address of the shipper or 
shippers to such importer or consignee, the following procedures 
shall be followed: 

(i) An importer or consignee, or authorized employee or official of 
the importer or consignee, must submit a certification claiming 
confidential treatment of its name and address. The name and ad- 
dress of an importer or consignee includes marks and numbers 
which reveal the name and address of such importer or consignee. 
An importer or consignee filing a certification requesting shipper 
confidentiality must either designate with particularity the name 
and address of each shipper for whom it seeks confidentiality or it 
may certify that it seeks confidentiality for all shippers to such im- 
porter or consignee. 





CUSTOMS 19 


(ii) There is no prescribed format for a certification. Such certifi- 
cation, however, shall contain sufficient facts to support the conclu- 
sion that the disclosure of the name and address of the importer or 
consignee, and/or the name and address of the shipper or shippers 
to such importer or consignee certified as confidential, are exempt 
from mandatory public disclosure as commercial or financial infor- 
mation obtained from a person, the public disclosure of which 
would likely cause substantial harm to the competitive position of 
the importer or consignee. The certification shall include the im- 
porter’s or consignee’s Internal Revenue Service Employer 
Number, if available. 

(iii) The certification must be submitted to the regional commis- 
sioner for the region in which the port of entry is located. 

(iv) Each initial certification meeting the above requirements and 
approved by Customs will be valid from the date of its approval 
through the end of February 1986. Subsequent certification will be 
valid through the end of February of even-numbered years. Renew- 
al certification should be submitted to the regional commissioner at 
least 60 days prior to the expiration of the current certification. In- 
formation so certified may not be copied or published during the 
effective period of the certification. An importer or consignee shall 
be given written notification of approval or nonapproval of its cer- 
tification of confidentiality. An importer or consignee notified of 
nonapproval of its certification of confidentiality may submit addi- 
tional facts to support its claim. 


(Approved by the Office of Management and Budget under control number 1515- 
0124) 


(R.S. 251 as amended, sec. 624, 46 Stat. 759 (5 U.S.C. 301; 19 U.S.C. 66, 1624)) 


437-362 0 - 84 - 4 
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ERRATUM 


In Customs BULLETIN, Volume 18, No. 6, dated February 8, 
1984, T.D. 84-25; page 9, T.D. 84-26; page 10, T.D. 84-27; 
page 11, T.D. 84-28 and page 12, T.D. 84-29, the rates for the 
Taiwan dollar are incorrect. 

The correct rates are listed below. 


Taiwan Dollar 


T.D. 84-25: 
12/1/83 $0.024851 
PI slices clings discenscliconstsiartandysoxshane 024857 
T.D. 84-26: 
SE bi sicnincestrmigstacePiniacepalaematicdgs 024857 


NIUE ox <cntsdetteimpsavig Niphcsxeihoraciapticniong 024851 
T.D. 84-27: 


EE einiieigieniencaceicciserienapibeemlexines 024851 
Re PR pov verinicwcncinyintcperacensifpeenitiin 024845 
DONTE egiitcininaisssaces eitrastdanassascaneeti tees .024839 
T.D. 84-28: 
NE BOI a iensspivithcs ta desapscivicecbntesaihgies Sadificest .024839 
Nii ia censesnsescsndstorentnasnsiphesieee 024826 
sc dechinscsnnscctbleihitisensthoniaphtnensicn .024808 
I sntiwssihinhoesctciacbndacisantoumlayspalbeniers 024789 
CTU Sissies asdasntiutecskuclictavnnittaniaatinntons .024802 
T.D. 84-29: 
I is nice oareostbedinehitsceinitiesillaintiads .024802 
TE Fiicieianaviatsgnigecicntavgpsanacteeiannind 024795 
MI siiiieiasninvcconsistinieilioeeaiepentiicanibioks 024789 
Fee eiiicciecenteingeinlasiaaisiisitsnlaswncttiains .024802 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 83-1106) 


JARVIS CLARK CO., PLAINTIFF/APPELLANT v. UNITED STATES, 
DEFENDANT/ APPELLEE 


(Decided May 2, 1984) 


Edward N. Glad, of Los Angeles, California, argued for appellant. 

Michael P. Maxwell, of New York, New York, argued for appellee. With him on 
the brief were J. Paul McGrath, Assistant Attorney General, David M. Cohen, Di- 
rector and Joseph I. Liebman, Attorney in Charge International Trade Field Office. 


Appealed from: United States Court of International Trade. 
Judge Forp. 


Before KasHIwa and Situ, Circuit Judges, and Wispom*, Senior 
Circuit Judge. 

Wispom, Senior Circuit Judge. 

We consider here the proper judicial procedure for resolving an 
importer’s complaint that the Customs Service has improperly clas- 
sified its merchandise. We hold that the Court of International 
Trade is required to decide the correctness not only of the import- 
er’s proposed classification but of the government’s classification as 
well. Because the trial court did not do so, we reverse and remand. 


I 


This case requires the Court to grope for the proper words for 
describing an imported product which does not readily fit into the 
importer’s proposed classification or the government’s classification 
of the merchandise. 

The items at issue in this case are tippler hoppers. These are 
mining cars used to haul and dump ores and wastes from under- 
ground mines. The cars run on narrow-gauge rails, have no brakes, 
and are not self-propelled.1 When the plaintiff, Jarvis Clark Co., 


* The Honorable John Minor Wisdom, Senior Circuit Judge, United States Court of Appeals for the Fifth Cir- 
cuit, sitting by designation. 
1 The parties stipulated to the following descriptive facts: 

“The tippler hoppers are designed for Cv esed only to haul earth, minerals, or ores out of underground 
mines. The said tippler hoppers run on rails laid in underground mines. The tippler hoppers are not self- 
propelled. The standard gauge for railroad and railway rolling stock in the United States is 4 feet 8% 
inches. The gauge of the tippler hoppers imported by the plaintiff is either 20 inches, 30 inches, or 36 

Continued 
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imported tippler hoppers from South Africa between May 1980 and 
February 1981, it created a problem in legal semantics for the Cus- 
toms Service. The Service classified the tippler hoppers under item 
690.15 of the Tariff Schedules of the United States (TSUS), as 
“Railroad and railway rolling stock: Passenger, baggage, mail, 
freight and other cars, not self-propelled”, and assessed a duty of 
18 percent. The plaintiff had difficulty in thinking of its imported 
product as railway rolling stock and sued in the Court of Interna- 
tional Trade, aJ!- ting that the tippler hoppers should have been 
classified under  _US item 664.08, which covers “Mechanical shov- 
els, coal-cutters, excavators, scrapers, bulldozers, and other exca- 
vating, levelling, boring, and extracting machinery, all the forego- 
ing, whether stationary or mobile, for earth, minerals, or ores: pile 
drivers; snow plows, not self-propelled; all the foregoing and parts 
thereof: * * * Other.” The duty for item 664.08 is 4.4 or 4.7 per- 
cent, depending on the date of importation. 

On cross-motions for summary judgment, the trial court held in 
favor of the government. Jarvis Clark Co. v. United States, Slip Op. 
83-38, 566 F.Supp. 344 (C.LT. 1983). The court did not consider the 
correctness of the government’s classification. Instead, it found the 
plaintiff's proposed classification incorrect and concluded, “Plain- 
tiff has failed to overcome the classification of customs under Item 
690.15.” 

The court found item 664.08 inappropriate for two reasons. First, 
it examined heading 84.23 of the Brussels Nomenclature,? the 
heading corresponding to TSUS item 664.08. Heading 84.23 covers 


“Excavating, levelling, tamping, boring and extracting ma- 
chinery, stationary or mobile, for earth, minerals or ores (for 
example, mechanical shovels, coal-cutters, excavators, scrapers, 
levellers, and bulldozers); pile-drivers; snow-ploughs, not self- 
propelled (including snow-plough attachments).” 


The explanatory notes state, 


“This heading covers machinery, other than agricultural ma- 
chinery (heading 84.24) for ‘attacking’ the earth’s crust (e.g.,: 
for cutting and breaking down rock, earth, coal, etc.; earth ex- 
cavation, digging, drilling, etc.), or for preparing or compacting 
the terrain (e.g., scraping, levelling, grading, tamping or roll- 


inches. The tippler hoppers imported by plaintiff are not equipped with brakes and do not conform to all 
safety standards promulgated for railroad cars. 
Jarvis Clark v. United States, 566 F. Supp. 344, 345 (C.1.T. 1983) (sentence numbering omitted). 

2 Customs Co-Operation Council, Nomenclature for the Classification of Goods in Customs Tariffs (5th ed. 
1976) [Brussels Nomenclature], and Nomenclature-Explanatory Notes (2d ed. 1966) [Explanatory Notes]. The Brus- 
sels Nomenclature 

“was put forth by the Customs Cooperation Council, an international organization, for adoption by i 
member nations, with the idea that their tariff items might be made uniform in phraseology, even i! the 
rates were different and this phraseol oes familiar, would help trade by reducing t e uncertainty 

of exporters as to how their a end fare with the customs of trading partners.” 
F. L. Smidth & Co. v. United States, 409 F.2d 1369, 1375 (C.C.P.A. 1969). Congress did not adopt the Nomencla- 
ture, but the Tariff Commission did follow much of its phraseology and the Nomenclature is often cited when 
clarification is required. Jd. The predecessor to the Court of International Trade has held that the superior 
heading to item 664.08 is substantially the same as heading 84.23 of the Brussels Nomenclature. Seruco Co. v. 
United States, 68 Cust. Ct. 83, 90 (1972), aff'd, 477 F.2d 579 (C.C.P.A. 1973). 
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ing). It also includes pile-drivers, snow-plough attachments and 
non-self-propelled snow-ploughs.” 


4 Explanatory Notes 1237. Because tippler hoppers are not used for 
“attacking the earth’s crust”, but rather for carrying materials out 
of the mine after the materials have been severed from the earth, 
the court concluded that item 664.08 is inapplicable. 

The court also relied on TSUS Schedule 6, Part 4, Subpart B, 
Headnote 1(i). This headnote provides, 


“This subpart does not cover— 

(i) cranes and other machines mounted on vehicles, on ves- 
sels or other floating structures, or on other transport equip- 
ment (see part 6 of this schedule). * * *” 


The Explanatory Notes to the Brussels Nomenclature, heading 
84.23, similarly provide that 


“Excavating, etc., machines are classified in heading 86.06 if 
they are mounted on wagons or trucks, of a kind suitable for 
coupling into a train running on a railway network of any 
gauge. * * * On the other hand, excavating, etc. machines 
mounted on trucks or platforms not meeting the specifications 
ve ay railway rolling stock remain classified in [heading 


4 Explanatory Notes 1237% 

The plaintiff argues that a tippler hopper is not “a machine 
mounted on a vehicle’, because it has only one moving part. The 
court found, however, that if this were true, item 664.08 would be 
inapplicable because that item covers only “machines”. The court 
did not address the plaintiff's argument that a tippler hopper is a 
“machine” but not a ‘machine mounted on a vehicle”. 


Il 


A presumption of correctness attaches to a classification by the 
Customs Service, and the importer* has the burden of proving that 
the classification is incorrect. 28 U.S.C. § 2639(a)(1) (Supp. V 1981); 
E. R. Hawthorne & Co. v. United States, — F.2d —, No. 83-1379, 
slip op. at 1 (Fed. Cir. Mar. 28, 1984); United States v. H. M. Young 
Associates, Inc., 505 F.2d 721, 724 (C.C.P.A. 1974). To give effect to 
this presumption the courts have long imposed a “dual burden” of 
proof: the importer must prove not only that the government’s clas- 
sification is incorrect but also that the importer’s proposed classifi- 
cation is correct. E.g., United States v. A. Johnson & Co., 588 F.2d 
297, 301 (C.C.P.A. 1978); United States v. New York Merchandise 
Co., 435 F.2d 1315, 1318 (C.C.P.A. 1970); United States v. Danker & 


8 The provisions cross-referenced in the headnote and explanatory note (TSUS Schedule 6, Part 6, and Nomen- 
clature heading 86.06, respectively), both refer to railway rolling stock; however, as we note in part IIIA of this 
opinion, it is clear that tippler hoppers fall under Nomenclature heading 86.07, not 86.06. 

* Under § 516 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1516 (1982), a domestic interested party may 
also challenge a classification decision. For convenience this opinion uses the term “importer” to refer to any 
challenger of a government classification. 


437-362 0 - 84-5 
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Marston, 2 Ct. Cust. App. 462, 464 (1912); Tiffany v. United States, 
105 F. 766, 767 (S.D.N.Y. 1901). The rule apparently arose out of 
the formalities of pleading: an importer could prevail in a protest 
only if it pleaded the proper alternative classification, and the im- 
porter carried the burden of proving the facts pleaded. Arthur v. 
Unkart, 96 U.S. 118, 122-28, 24 L.Ed. 768, 770 (1878); Fisk v. See- 
berger, 38 F. 718, 719-20 (N.D. Ill. 1889). The purpose of this rule 
was to ensure that the government could consider the alternative 
and ascertain facts sufficient to accept or refute it. Davies v. 
Arthur, 96 U.S. 148, 151-52, 24 L.Ed. 758, 759 (1878); Bliven v. 
United States, 1 Ct. Cust. App. 205, 208 (1911). The dual burden has 
also been explained as necessary to “the orderly administration of 
customs law”. New York Merchandise Co., 435 F.2d at 1318. The 
tariff schedules are so structured that many articles could fall 
under several different classifications, while others do not fit any 
classification perfectly; the decision of the Customs Service was 
considered correct until the importer pointed to a better classifica- 
tion. 

The dual burden can, however, lead to unfair results, since it re- 
quires the court to affirm an incorrect government decision when 
the importer has failed to establish a correct alternative. When the 
Customs Service is unable to determine where an item belongs in 
the tariff schedules, it is anomalous to demand that the importer 
provide the correct answer. Moreover, the stability of the customs 
laws may be better served by a requirement that the Court of 
International Trade determine the correct classification for an 
item—rather than affirming an incorrect result because the im- 
porter’s alternative is wrong—so that all future importers will 
know what the correct classification is. The desire for “uniform 
and consistent interpretation and application” of the customs laws 
is central to customs policy. H. Rep. No. 1235, 96th Cong., 2d Sess. 
29, reprinted in 1980 U.S. Code Cong. & Ad. News 3729, 3741 
[House Report], quoting Chief Judge Re. Waste is avoided and the 
goals of the tariff laws are best promoted when importers know 
with some certainty how their imports will be classified and taxed 
before they import the goods.® 

When Congress created the Court of International Trade in 1980, 
it granted that court the power to order certain remedies previous- 
ly unavailable to the Customs Court. The Customs Courts Act of 
1980 provides, 


“(b) If the Court of International Trade is unable to deter- 
mine the correct decision on the basis of the evidence present- 
ed in any civil action, the court may order a retrial or rehear- 
ing for all purposes, or may order such further administrative 


5 This desire for certainty is the same motivation that led, for example, to the development of the Brussels 
Nomenclature so that the terminology used in different countries might be uniform and predictable for import- 
ers. See note 2. 
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or adjudicative procedures as the court considers necessary to 
enable it to reach the correct decision.” 


28 U.S.C. § 2643(b) (Supp. V 1981). The legislative history demon- 
strates that the principal purpose of this provision was to alleviate 
the unfairness of the dual burden of proof. The House Report 
states: 


“Subsection (b) is a new provision that empowers the Court 
of International Trade to remand the civil action before it for 
further judicial or administrative proceedings. In granting this 
remand power to the court, the Committee intends that the 
remand power be coextensive with that of a federal district 
court. In addition, this subsection authorizes the court to order 
a retrial or rehearing to permit the parties to introduce addi- 
tional evidence. 

“Subsection (b) has particular impact on civil actions 
brought pursuant to section 515 or 516 of the Tariff Act of 
1930. Under existing law, for example, in a civil action com- 
menced under the court’s jurisdiction to entertain cases involv- 
ing the classification or valuation of merchandise, if the plain- 
tiff succeeds in demonstrating that the original decision of the 
Customs Service was incorrect but is unable to establish the 
correct classification or valuation, the court dismisses the civil 
action. In effect, the court holds in favor of the United States 
even though the plaintiff has demonstrated that the chal- 
lenged decision of the Customs Service was erroneous. Subsec- 
tion (b) would permit the court in this situation to remand the 
matter to the Customs Service to make the correct decision or 
to schedule a retrial or rehearing so that the parties may in- 
troduce additional evidence.” 


House Report at 60-61, 1980 U.S. Code Cong. & Ad. News at 3772. 
By granting the power to remand or to retry an action, § 2643(b) 
eliminates the dual burden’s potential for unfairness while provid- 
ing the government an opportunity to develop evidence as to classi- 
fications not previously considered. 

The government argues that § 2643(b) is only a grant of general 
equity powers and was not intended to have any effect on the 
burden of proof faced by an importer. But it is clear that Congress 
intended to alter the existing procedure for classification and valu- 
ation protests. As initially drafted, § 2643(b) applied only to such 
protests. The Subcommittee on Monopolies and Commercial Law of 
the House Judiciary Committee later expanded the statute to apply 
to “any civil action”. See House Report at 40-41, 1980 U.S. Code 
Cong. & Ad. News at 3752; S. Rep. No. 466, 96th Cong., 1st Sess. 20 
(1979). But the House Report acknowledges that the provision was 
directed mainly at the dual burden of proof. The government also 
argues that, because the statute provides that the court “may” 
order retrial or remand, the power to remand is discretionary and 
need be exercised only in “special circumstances” where “the inter- 
ests of justice might warrant a remand.” Brief of Defendant/Appel- 
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lee at 10. Nothing in the statute or legislative history indicates 
that the court has a duty to reach a correct result only in “special 
circumstances.” See House of Adler, Inc. v. United States, 2 C.I.T. 
274, 277-78 (1981). The statute is more logically interpreted as 
mandating that the court reach a correct decision in every case; 
but the statute leaves to the court the discretion whether it should 
remand for further proceedings or should reach the correct deci- 
sion on its own. Remand may not always be the appropriate means 
for finding the right answer; however, whether the court remands, 
conducts its own hearing, or simply examines the law and the 
tariff schedules on its own initiative, it is required to reach a cor- 
rect result. 

The government notes that 28 U.S.C. § 2639(a)(1) (Supp. V 1981) 
reaffirms that a presumption of correctness attaches to a Customs 
Service decision, and the House Report states that § 2639(a)(1) 
“restat[es] existing law.” House Report at 58, 1980 U.S. Code Cong. 
& Ad. News at 3770. The dual burden of proof, however, is not 
mentioned in § 2639(a\(1) or its legislative history. The legislative 
history mentions the dual burden only in connection with the 
remand and retrial provisions of § 2643(b). The clear intent of Con- 
gress was to change the operation of the dual burden by requiring 
the Court of International Trade to reach a correct result. This re- 
quirement is not inconsistent with the presumption of correctness 
embodied in § 2639(a)(1). The importer still has the burden of estab- 
lishing that the government’s classification is wrong. Ordinarily it 
will be difficult to meet this burden of proof without proposing a 
better classification. But the trial court cannot determine the cor- 
rect result simply by dismissing the importer’s alternative as incor- 
rect. It must consider whether the government’s classification is 
correct, both independently and in comparison with the importer’s 
alternative. In some cases, the government’s classification may be 
so patently incorrect that the importer can overcome the presump- 
tion of correctness without producing a more satisfactory alterna- 
tive. In other cases, the importer’s alternative may have faults and 
yet still be a better classification than the government’s. In either 
case, the court’s duty is to find the correct result, by whatever pro- 
cedure is best suited to the case at hand.® 


Ill 


In the present case the trial court did not consider the correct- 
ness of the government’s classification, either independently or in 
comparison with the plaintiff's proposed alternative. It should have 
done so. Although, as the trial court found, there are problems 


® In two cases decided after the effective date of the Customs Courts Act of 1980, this Court’s predecessor re- 
ferred to elements of the dual burden of proof. Nippon Kogaku (USA), Inc. v. United States, 673 F.2d 380, 382 
(C.C.P.A. 1982); United States v. Miracle Exclusives, Inc., 668 F.2d 498, 500 (C.C.P.A. 1981). The effect of the 1980 
Act was not argued by the parties, nor considered by the Court, in either case. Furthermore, in neither case was 
the dual burden rule necessary to the Court’s decision. Our decision today does not impair the authority of the 
holding in either case. To the extent that this decision conflicts with dicta in those cases, this decision controls. 
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with the plaintiff's proposed alternative, that alternative is clearly 
a better classification than the government’s. 


A 


The Brussels Nomenclature classifies vehicles according to 
whether they travel on rails or guide-tracks (chapter 86), land or 
land and water (chapter 87), or water or water and ice (chapter 88). 
Chapter 86 covers not only true railway cars but also all cars that 
run on rails. Mining wagons and automatic unloading wagons are 
classified, along with railway freight cars, under heading 86.07, 
“railway and tramway goods vans, goods wagons and trucks’. The 
explanatory notes state that heading 86.07 includes not only “vehi- 
cles for the transport of goods on railway networks (of any gauge)” 
but “also small vehicles or trucks for transport of goods by rail, in 
mines, on building sites, in factories, warehouses, etc.” 4 Explana- 
tory Notes 1480 (emphasis added). It is therefore apparent that al- 
though tippler hoppers may be classified under heading 86.07 they 
are not “railway rolling stock”’. 

TSUS item 690.15, by contrast, covers “Railroad and railway roll- 
ing stock: Passenger, baggage, mail, freight and other cars, not self- 
propelled.” The government argues that this classification is based 
on the Brussels Nomenclature. The government argues that “rail- 
road” in TSUS is equivalent to “railway” in the Nomenclature 
while “railway” in TSUS corresponds to “tramway” in the Nomen- 
clature. The government points to dictionary definitions of “rail- 
way” as “a rail-line with lighter weight equipment * * * than a 
main-line railroad’, “any line of rails forming a road for flanged 
wheel equipment”, and “tramway”. The plaintiff, on the other 
hand, argues that “railway” is either synonymous with “railroad” 
or refers to light-rail passenger lines (e.g. streetcars and trolleys). 

The particular choice of words in TSUS suggests that TSUS is 
not intended to follow the Brussels Nomenclature. If the drafters of 
TSUS meant to copy the Nomenclature, they would have been 
more likely to use the terms “railway and tramway” rather than to 
use “railway” to mean “tramway”. The use of the term “railway’”’, 
rather than “tramway”, may have indicated an intent to include 
streetcars and trolleys, but not small mining and factory wagons, 
within item 690.15. 

Because of the varying meanings of “railway” and “tramway” in 
Europe and America, comparisons between TSUS and the Nomen- 
clature are unilluminating. When item 690.15 is read without ref- 
erence to secondary sources, however, it is clear that tippler hop- 
pers are not included. Item 690.15 includes “passenger, baggage, 
mail, freight and other cars”. The natural reading of item 690.15 is 
that it includes what people customarily think of as railroad cars 
or trolleys. Tippler hoppers are not “freight cars”, nor are they like 
the other cars on the list. They cannot be coupled with other types 
of cars to run on a railway, nor are they intended for such pur- 
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poses; they have no air brakes; they do not conform to federal rail- 
way safety requirements. 

The government counters that tippler hoppers are like the other 
cars listed in item 690.15 because “all are rolling stock with 
flanged wheels which run on rails”. Brief for Defendant/ Appellee 
at 24. The government’s position is succinctly stated in the affida- 
vit of its expert witness, an officer of a domestic mining-equipment 
manufacturer, who declares, “cars such as * * * the hopper cars 
* * * are considered by the trade to be railway rolling stock be- 
cause they run on rails”. Affidavit of Richard S. Button, Appel- 
lant’s Appendix at 28. In other words, the government’s position is 
that everything that runs on rails is railway stock. We disagree. 
The Tariff Classification Study and the legislative histories of earli- 
er tariff schedules shed no light on the meaning of “railroad” or 
“railway”. Nevertheless it seems likely that the highly protection- 
ist 18 percent tariff on railroad rolling stock—by far the highest 
Column 1 (favored nation) tariff on any type of transportation 
equipment—was intended to protect the troubled American rail- 
road industry, not American manufacturers of mining equipment. 
To extend item 690.15 to include items such as tippler hoppers 
would do violence to the common understanding of the terms ‘“rail- 
road” and “railway” and would place an unforeseen, undesirable, 
and unnecessary burden on the international trade in mining cars. 


B 


The trial court relied heavily on the provisions of Brussels No- 
menclature heading 84.23 and on the headnote to item 664.08 for 
its conclusion that tippler hoppers are not “excavating and extract- 
ing machinery”. The Nomenclature indicates that heading 84.23 
covers only machinery that “attacks” the earth. The plaintiff 
argues, however, that item 664.08 should be interpreted more 
broadly than heading 84.23 because the Nomenclature specifically 
provides for mining wagons elsewhere (in heading 86.07) while 
TSUS does not. The plaintiff also argues that the TSUS headnote 
does not exclude tippler hoppers because they are not machines 
mounted on vehicles. 

Both of these arguments have some merit. Because mining 
wagons are not grouped with railway cars in TSUS as they are in 
the Nomenclature, it is possible that they should be classified as 
mining machinery rather than as vehicles. And the plaintiff is cor- 
rect that the TSUS headnote does not literally exclude tippler hop- 
pers. That headnote excludes “cranes or other machines mounted 
on vehicles”. The plaintiff argues that a tippler hopper is not a ma- 
chine mounted on a vehicle but rather that the vehicle itself is the 
machine. The trial court erroneously interpreted this argument as 
an assertion that a tippler hopper is not a machine at all. Although 
a tippler hopper is both a machine and a vehicle, it may not be a 
“machine mounted on a vehicle’: it is hard to imagine what pur- 
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pose a tippler hopper without wheels could serve. It is also worth 
noting that the headnote’s counterpart in the Brussels Nomencla- 
ture emphasizes that “machines mounted on trucks or platforms 
not meeting the specifications of true railway rolling-stock remain 
classified in [heading 84.23]’. 4 Explanatory Notes 1237. 

Item 664.08 better describes tippler hoppers than does item 
690.15. Those in the trade would be far more likely to describe tip- 
pler hoppers as “mining machinery” than as “railway cars’, if only 
because hardly anyone would be likely to describe them as “rail- 
way cars”. Even the government’s expert witness, perhaps inad- 
vertently, referred to bottom-dump hopper cars as “mining equip- 
ment” before averring that they were “railway rolling-stock”’. Affi- 
davit of Richard S. Button, Appellant’s Appendix at 27. We also 
note that in an abstracted administrative decision, hopper loaders 
with rubber tires were held to be excavating or extracting machin- 
ery. T.D. 66-56(b), 101 Treas. Dec. 170 (March 1, 1966). The courts 
are not bound by this decision, but it does suggest that “excavating 
and extracting machinery’, as commonly understood, does not ex- 
clude vehicles for hauling ores, notwithstanding the provisions of 
the Brussels Nomenclature. 

In short, item 664.08 is a better classification for tippler hoppers 
than is item 690.15, even though item 664.08 may eventually prove 
to be incorrect as well. The plaintiff therefore carried its burden of 
establishing that the government’s classification was incorrect, 
even though it may not yet have shown the correct answer. Under 


28 U.S.C. § 2643(b), the trial court had the duty to find the correct 
answer by appropriate means. 


C 


If tippler hoppers are not classified under item 664.08, as exca- 
vating or extracting machinery, they probably fall under item 
692.60, the basket provision for “Vehicles (including trailers), not 
self-propelled, not specially provided for, and parts thereof’. The 
government argues that tippler hoppers could not properly fall into 
this category because its counterpart in the Brussels Nomencla- 
ture, heading 87.14, encompasses only hand-propelled vehicles, 
animal-drawn vehicles, and trailers, and tippler hoppers are not 
trailers. This argument is without merit. Item 692.60 is a basket 
provision. Although it may be primarily intended to encompass 
trailers it can certainly encompass mining wagons as well. 

The government also argues that because the plaintiff did not 
mention item 692.60 before the trial court, it cannot do so now. 
This argument is the dual burden of proof in a different guise. The 
plaintiff met its burden of showing that the government’s classifi- 
cation was incorrect. At that point it was the court’s duty to find a 
correct answer. The plaintiff's failure to cite item 692.60 in the 
trial court does not preclude the court from considering that classi- 
fication on its own initiative, nor does it preclude the Customs 
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Service from reclassifying tippler hoppers under item 692.60 on 
remand after our determination that the government’s first classi- 
fication was wrong. 


IV 


We hold that the plaintiff overcame the presumption of correct- 
ness and met its burden of showing that the government’s classifi- 
cation was incorrect. Either item 664.08 or item 692.60 better de- 
scribes tippler hoppers than does item 690.15, and it is possible that 
other classifications might apply as well. We therefore reverse the 
decision of the Court of International Trade and remand so that 
the court may determine the correct result. The trial court may, in 
its discretion, remand the case for reclassification by the Customs 
Service or decide the case itself. 


REVERSED and REMANDED 


7™The government also argues that because this case was submitted on a stipulation that did not include a 
request for remand, the plaintiff waived its right to a remand. We do not read the stipulation so broadly. The 
stipulation stated that “the only issue remaining in this action is the proper classification of the Tippler Hop- 
pers”. The plaintiff clearly did not waive its right to a correct decision. 
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Opinion 


Plaintiff, which has moved for summary judgment, challenges 
the United States Customs Service’s (Customs) classification of 
twelve entries of merchandise packaged as “Tell A Story Dolls,” ! 
and imported from Taiwan during 1978 and 1979. 

Customs classified the merchandise as dolls under item 737.22, 
Tariff Schedules of the United States (“TSUS”), and assessed duty 
at a rate of 17.5% ad valorem.” The plaintiff, Dan-Dee Imports, Inc. 
(“Dan-Dee”’), contends that the merchandise is classifiable as toys 
under item A737.95, TSUS,* and that, as toys imported from 
Taiwan during the relevant period, the merchandise is entitled to 
duty-free treatment under the General System of Preferences 
(“GSP’”’).4 

The thrust of plaintiff's argument in support of its motion for 
summary judgment is that the merchandise in issue consists of 
“more than” dolls, and therefore, Customs’ classification of the fig- 
ures as dolls was incorrect. Plaintiff further claims that the mer- 
chandise in issue is properly classifiable as toys because it is chiefly 
used for the amusement of children or adults. 

The defendant opposes summary judgment. It contends that gen- 
uine issues of material fact which require trial exist relating to: (1) 
whether the chief use of the merchandise is for amusement, and (2) 
whether the “story” feature renders the merchandise “more than” 
dolls. 

The merchandise in issue consists of colorful stuffed figures 
which portray various storybook characters. The unique feature 
possessed by each figure is a series of cloth “flaps” attached to the 
figure just below the neck, which cover the entire body and upon 
which are printed in progressive order the stories relating to the 
storybook character represented by the stuffed figure. As each flap 
is turned up, the face of the main figure is covered by the bottom 
portion of the previous flap, which contains a new “face” which 
corresponds with the story. At the same time, the new flap conse- 


1 The merchandise was invoiced variously as “Story Dolls” and “Story Book Dolls.” 
? Item 737.22, TSUS, provides: 
Dolls, and parts of dolls including doll clothing: 


17.5% ad valorem 


3 Item A737.95, TSUS, provides: 
Toys, and parts of toys, not specially provided for: 


* Apparently not all entries would be entitled to duty-free treatment, even if the affected merchandise is clas- 
sifiable as toys, because during the relevant period the TSUS item was amended to deny duty-free status to toys 
imported from Taiwan. 
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quently exposed across the body of the figure contains the next few 
lines of the story printed on the background of another “skirt” or 
costume. For example, one figure, item number 726, depicits Cin- 
derella and possesses four flaps containing the story about that 
character. Another figure, item number 718, also possessing four 
flaps, represents Little Red Riding Hood, and contains the story re- 
lating to that character printed upon the flaps affixed to it. Al- 
though most of the “Tell A Story Dolls” in question contain flaps 
which have human faces exclusively,> a few “Tell A Story Dolls” 
have flaps which feature the face of an animal which relates to the 
content of the text printed upon the opposite flap.® 

Plaintiff has submitted the deposition testimony of Sally J. 
Patton (““Patton’’), the president of a corporation which engages in 
education consulting work. Patton has higher degrees in the field 
of education, has college teaching experience in a variety of areas 
in the field of education, and has authored nine books in the field 
of gifted education. Patton states that she has observed children be- 
tween the ages of 3 and 7 using the “Tell A Story Dolls” as books 
on hundreds of occasions. Patton states that her observations have 
led her to conclude that children do not use the “Tell A Story 
Dolls” as they would use a conventional “doll.” She further states 
her opinion to be that the merchandise is unbound books and not 
dolls. 

Plaintiff has additionally submitted the affidavit of Ellen E. 
Rosenberg (“‘Rosenberg’’), the mother of a two and one-half year old 
child who owns a “Tell A Story Doll.” Rosenberg states that, al- 
though her child was unable to read when she first received the 
“Tell A Story Doll,” that she has always treated it more like a 
book than a doll. Specifically, Rosenberg states that while her child 
would hug her dolls and stuffed animals, she would bring her “Tell 
A Story Doll” to an adult, sit on that person’s lap, and wait for the 
story material on the flaps to be read. Additionally, Rosenberg 
states that at age two and one-half, her child lifts the flaps, points 
to the different faces which are turned up, and seems to recognize 
the characters pictured on the underside of the flaps which corre- 
spond to the story, as she utters phrases identifying them. 

On the other hand, defendant has submitted a “Declaration in 
Lieu of Affidavit” by Walter S. Reid (“Reid”) who is a sales manag- 
er in a large retail toy store. Reid states in his declaration that in 
his opinion the “Tell A Story Doll” has all of the characteristics of 
a doll and therefore is a doll. More particularly, Reid states that 
the “Tell A Story Doll” is a rag doll in the form of a person made 
of cloth material. Reid further states that the story flaps on the 
figure serve only as an addition to or feature of the figure, and do 


5 All of the “main characters” of the “Tell A Story Dolls” have faces attached to the stuffed figure body which 
are human in nature. 
® For example, the Little Red Riding Hood model of the “Tell A Story Doll” has three flaps representing 


human characters in the story and the remaining flap has the face of a wolf—which corresponds with the last 
segment of the story. 
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not alter the basic characteristics of the figure or make the figure 
anything other than a doll. Reid adds that the merchandise would 
be sold as a doll. 

Plaintiff has moved for summary judgment under Rule 56 of this 
court, which is patterned after Rule 56 of the Federal Rules of Civil 
Procedure. Summary judgment ‘“* * * shall be rendered forthwith 
if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is 
no genuine issue of material fact and that the moving party is enti- 
tled to a judgment as a matter of law.” Court of International 
Trade, R. 56(d).7 

The court’s duty upon deciding a motion for summary judgment 
is to determine whether there are factual issues to be tried. 
Schoenfeld & Sons, Inc. v. United States, 3 CIT 1238, 125 (1982) 
citing Heyman v. Commerce and Industry Insurance Co., 524 F.2d 
1317 (2d Cir. 1975). “When deciding summary judgment motions 
the court should resolve all ambiguities and draw off all reasonable 
inferences in favor of the party against whom summary judgment 
is sought.” Yamaha International Corp. v. United States, 3 CIT 108, 
109 (1982) citing United States v. Diebold, Inc., 369 U.S. 654, 655 
(1962); S. S. Kresge Co. v. United States, 77 Cust. Ct. 154, C.R.D. 76- 
6 (1976). Under this standard summary judgment cannot be grant- 
ed for plaintiff in this case. 

Plaintiff has the burden of proving that Customs’ classification of 
the present merchandise as dolls was incorrect. See 28 U.S.C. 
§ 2639(a)(1) (1983). Plaintiff is no longer, however, subject to the 
“dual burden” which was imposed by the predecessor law. If plain- 
tiff can show that the instant merchandise is not dolls, as classi- 
fied, but is unable to prove a different classification, it is neverthe- 
less permissible for this court to remand the case to Customs under 
28 U.S.C. 2643(b) (1982) for a new administrative determination. See 
House of Adler, Inc. v. United States, 2 CIT 274, 277-78 (1981) citing 
H.Rep. No. 96-1235, 96th Cong. 2nd Sess. 60 (1980) (legislative histo- 
ry makes clear that the remand power under section 2643(b) was 
intended “to allow the court an alternative to dismissing the case 
of a plaintiff who had demonstrated that the administrative deci- 
sion was incorrect but was unable to establish the correct result.’’) 

Essentially, the question presented is whether the merchandise is 
a doll within the eo nomine provision for “dolls,”’ as classified by 
Customs, or whether it is something “more than” a doll, as plain- 
tiff claim.® 

In Robert Bosch Corp. v. United States, 63 Cust. Ct. 96, 103-104, 
C.D. 3881 (1969), this court described the “more than’ principle of 
customs law as follows: 


7 This mandate of Rule 56(d) is identical to that found in Rule 56(c) of the Federal Rules of Civil Procedure. 
8 An eo nomine designation is one which describes a commodity by a specific name, usually one well known to 
commerce. Sturm, Customs Law & Administration § 53.2 (1983). 
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The principle is well settled that where an article is in char- 
acter or function something other than as described by a spe- 
cific statutory provision—either more limited or more diversi- 
fied—and the difference is significant, it cannot find classifica- 
tion within such provision. It is said to be more than the arti- 
cle described in the statute. Cragstan Corporation v. United 
States, 51 CCPA 27, C.A.D. 832 (1963); United States v. The 
A. W. Fenton Company, Inc., 49 CCPA 45, C.A.D. 794 (1962); 
Gerrard Sales Corp. v. United States, 35 CCPA 39, C.A.D. 369 
(1947); and Hirsch & Co., et al. v. United States, 4 Ct. Cust. 
Appls. 82, T.D. 33365 (1913). 


This description has been relied upon by both this court and the 
appellate court. See, e.g., Dollar Trading Corp. v. United States, 349 
F.Supp. 1395, 1399, 67 Cust. Ct. 308, 314, C.D. 4290 (1971) aff'd 468 
F.2d 631, 60 CCPA 10 (1972); see also Sanyo Electric, Inc. v. United 
States, supra, 496 F.Supp. at 1317 [(1980)]; United States v. Acec 
Electric Corp., 474 F.2d 1009, 60 CCPA 113 (1973); Fedtro, Inc. v. 
United States, 449 F.2d 1395, 59 CCPA 16 (1971). However, where 
the difference is in the nature of improvement or amplification and 
the essential character of the article is preserved or only inciden- 
tally altered, the applicable rule is that an unlimited eo nomine 
statutory designation includes all forms of the article in the ab- 
sence of a contrary legislative intent or commercial designation. 
Robert Bosch v. United States, supra 63 Cust. Ct. at 104, citing 
Nootka Packing Co. v. United States, 22 CCPA 464, T.D. 47464 
(1935). It is paramount to keep in mind that our appellate court, in 
writing on the “more than” doctrine, has stated that ‘each case 
must in the final analysis be determined on its own facts.” United 
Carr Fastener Corp. v. United States, 54 CCPA 89 (1967), and see 
cases cited therein. See also Sanyo Electric, Inc. v. United States, 
supra. 

In the seminal case of Russ Berrie & Co. v. United States, 76 
Cust. Ct. 218, C.D. 4659, 417 F.Supp. 1035, appeal dismissed, 63 
CCPA 125 (1976), the court noted that it is well established in cus- 
toms jurisprudence that the tariff provision for dolls is not a use 
provision, but an eo nomine provision. Id. at 223 citing United 
States v. Cody Manufacturing Co., Inc., 44 CCPA 67, 73-4 (1957); 
Louis Wolf & Co. v. United States, 15 Cust. Ct. 156, 161, C.D. 963 
(1945); American Import Co. v. United States, 22 Cust. Ct. 51, 53, 
C.D. 1158 (1949); Barum Co., Inc. v. United States, 30 Cust. Ct. 414, 
417, Abs. 57251 (1953). Nevertheless, in determining whether an ar- 
ticle is embraced within an eo nomine designation, its use may be 
considered in order to establish its identity. Sturm, Customs Law & 
Administration, supra at § 53.2 citing United States v. Quon Quon 
Company, 46 CCPA 70 (1959). In this case there appears to be a 
genuine factual dispute concerning use.® Furthermore, the Russ 
Berrie court stated that: 


®It is also for this reason that plaintiff's requested classification of the merchandise as “toys” cannot be sus- 
tained at this time. 
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Equally well established is the concept that a doll for tariff 
purposes is not confined to playthings for children but includes 
a wide range of other articles including but not limited to dolls 
for ornamentation such as boudoir dolls, souvenir or prize 
dolls, dolls for display or advertising purposes, and dolls sold as 
gag items, bar gadgets, adult novelties, etc. Louis Wolf & Co., 
Inc. v. United States, supra, 15 Cust. Ct. at 157, 158; Gold-Silver 
& Co. v. United States, 35 Cust. Ct. 246, 247, Abs. 59301 (1955). 
Thus the following wide range of articles have been held to be 
dolls for customs purposes: “World Fair Dolls’ made of cellu- 
loid and manufactured to “simulate a military uniform with 
the World’s Fair insignia of the ‘Perisphere’ and ‘Trylon’ on 
the hat,” Louis Wolf & Co., Inc. v. United States, 15 Cust. Ct. 
156, C.D. 963 (1945); Small woven rush figures made in Mexico, 
consisting of a horse and rider and a figure of a woman made 
of straw, American Import Co. v. United States, 22 Cust. Ct. 51, 
C.D. 1158 (1949); A hollow celluloid figure characterized as a 
gag item for adults which squirts water in a manner simulat- 
ing the “Manneken Pis” statue in Brussels, Belgium, Gold- 
Silver & Co. v. United States, supra, 35 Cust. Ct. 246; A minia- 
ture plastic figure with a metal shaft affixed thereto which 
dedicated the article to exclusive use as a dancing doll with a 
music box, United States v. Cody Manufacturing Co., Inc., et 
al., 44 CCPA 67, C.A.D. 639 (1957); A celluloid baby with mova- 
ble hands on a chenille stem either with or without a milk 
bottle and diaper, mostly used by florists in making up table 
decorations, M. Adler’s Son, Inc., et al. v. United States, 38 
Cust. Ct. 466, Abs. 60634 (1957); A mechanical dressed crawling 
baby which moved along a flat surface in a crawling posture 
when wound by a key, Brechner Bros. v. United States, 58 Cust. 
Ct. 272, C.D. 2959 (1967); Lewis Galoob Co., et al. v. United 
States, 67 Cust. Ct. 421, C.D. 4808 (1971); A papier-maché Ha- 
waiian hula girl, 5” in height, mounted by a spring on a mag- 
netic holding base used on the front dash or rear seat deck of a 
car as a decorative item and swaying with the motion of the 
auto in a hula dance fashion, American Customs Brokerage Co., 
et al. v. United States, supra, 60 Cust. Ct. 23. 

Id. at 223-24 (emphasis provided). 

In addition, recent lexicographical authorities agree that the 
word “doll”? encompasses a broad spectrum of articles which are 
commonly known as dolls. Jd. at 225. Although perhaps because 
the variety of merchandise within the common meaning of “doll’’ is 
so vast, the courts have not been able to render a comprehensive 
definition of, nor all-embracing finding as to what is a doll, there 
nevertheless appears to be a certain amount of agreement among 
the lexicographical authorities. Jd. at 224-25. This court in Louis 
Wolf & Co. v. United States, 15 Cust. Ct. at 160 supra stated: 


* * * [Wle are of opinion that the common meaning of that 
term [doll] is sufficiently comprehensive to include all dolls, 
whether or not they are toys. 
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This broader view is further borne out by a comprehensive 
article on the subject of dolls appearing in the Encyclopaedia 
Britannica, 14th Edition, wherein the history, development and 
use of various types of dolls are set forth in detail, indicating 
besides their use as playthings for children, wide use in reli- 
gious rites and other ceremonies in many parts of the world 
from earliest times to the present day. 


Defendant points out that the packaging of each article contains 
the word “doll.” This factor is a significant one. See Janex Corp. v. 
United States, 80 Cust. Ct. 146, 149, C.D. 4748 (1978) (finding signifi- 
cant the fact that nowhere on the package was the merchandise re- 
ferred to as a “doll,” and consequently finding the article to be 
more than a doll.) See also ASEA, Inc. v. United States, 7 CIT —, 
Slip Op. 84-28 at 7-8 (3/29/84). The Reid declaration strengthens 
this point, insofar as a sales manager of a large retail store special- 
izing in toys and dolls states that the merchandise would be sold as 
a doll. The marketing of merchandise, while not determinative of 
classification, is to be considered as a factor based upon its obvious 
probative value. See Childcraft Education Corp. v. United States, 
[(4/15/83)] citing Montgomery Ward & Co. v. United States, 672 
Cust. Ct. 718, C.D. 3853 (1969); Nadel & Sons Toy Corp. v. United 
States, 4 CIT 20, 23 (1982); Russ Berrie & Co. v. United States, supra 
76 Cust. Ct. at 226; United States v. Ignaz Strauss & Co., Inc., 37 
CCPA 382 (1949); Rene D. Lyon Co. v. United States, 80 Cust. Ct. 39, 
C.D. 4735 (1978). 

Plaintiff also argues that because a portion of the “flaps” on a 
fraction of the imported articles involved contain faces of animals 
related to the tales printed on the colorful skirts and other clothing 
covering the upper side of the flaps, that this merchandise cannot 
be classified as dolls, because dolls are commonly held to be 
“human” in nature. Although it is true that dolls are widely held 
to have human features, we note that the main character por- 
trayed which occupies the top portion of each stuffed doll and 
which is attached to the body is in every case human in nature. 
Moreover, in American Import Co. v. United States, 22 Cust. Ct. 51, 
C.D. 1158 (1949) small woven rush figures made in Mexico, consist- 
ing of a horse and rider and a figure of a woman made of straw 
were found to come within the concept of “dolls” for tariff pur- 
poses. The animal element to these figures (the horse which accom- 
panied the rider) did not add to or detract from their classification 
as dolls. 

Considering the facts in dispute, the cases upon which plaintiff 
relies do not mandate summary judgment for plaintiff. In the 
present case it remains to be determined whether the human shape 
of the stuffed figure has a purpose or function apart from the 
“flaps” and whether or not the “flaps” are incidental to the basic 
figure. In light of the above discussed authorities we conclude that 
Customs’ classification was not incorrect as a matter of law. There- 
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fore, plaintiff's motion for summary judgment is denied. The par- 
ties shall submit a status report within 30 days indicating discov- 
ery plans, if any. 


(Slip Op. 84-50) 


Fug1 Evectric Co., Ltp., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Consolidated Court No. 88-7-00965 


(Dated May 2, 1984) 


Memorandum To Accompany Order 


Forp, Judge: Hitachi, Ltd. and Hitachi America Ltd., hereinafter 
referred to as Hitachi, has moved pursuant to Rule 24(a) of the 
Rules of this Court for leave to intervene as party plaintiffs and 
file a proposed complaint attached to its motion. The proposed in- 
tervenor urges it has an unconditional right to intervene under the 
provisions of Section 516A of the Tariff Act of 1930, as amended by 
the Trade Agreements Act of 1979, 19 U.S.C. § 1516(a) since it was 
an interested party who participated in the administrative proceed- 
ing. 

Plaintiff, Westinghouse Electric Corp., and defendant, the United 
States, have filed partial opposition, not to the intervention but to 
paragraphs III, IV, V and VI of the complaint. The opposition is 
based upon the fact that said paragraphs set forth claims not cov- 
ered by the original complaint and hence beyond the scope of this 
proceeding. Although Hitachi could have been a party to the action 
by the timely filing of a summons and complaint, it chose to par- 
ticipate in this action as an intervenor. 

These consolidated actions are the result of a determination on 
June 8, 1983 by the International Trade Administration (“ITA”) of 
the Department of Commerce covering an antidumping review of 
large transformers from Japan, 48 Fed. Reg. 26498. The determina- 
tion were made pursuant to Section 751 of the Tariff Act of 1930 as 
amended by the Trade Agreements Act of 1979, 19 U.S.C. § 1675. 
The findings of its review related to exports of Fuji Electric Co., 
Ltd., Hitachi Ltd., and Tokyo Shibaura Electric Co. Ltd. and cov- 
ered entries of merchandise through June 30, 1980. 

After the results were published in the Federal Register several 
interested parties commenced actions in this Court. Fuji Electric 
Corporation of America (hereinafter referred to as Fuji), on July 7, 
1983, filed a summons in Court No. 83-7-00965. A complaint was 
thereafter filed on August 5, 1983. 

On July 7, 1983 Toshiba Corporation and Toshiba International 
Corporation (hereinafter referred to as Toshiba) filed a summons in 
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Court No. 83-7-00980. The complaint to its action was filed on 
August 5, 1983. 

Westinghouse Electric Corporation, a domestic producer of power 
transformers and shunt reactors instituted this antidumping pro- 
ceeding and filed its summons in Court No. 83-7-00981 on July 8, 
1983 and its complaint on August 8, 1983. 

Inasmuch as the three actions involve similar questions of law 
and fact, defendant moved for consolidation pursuant to Rule 42(a), 
which was granted on September 8, 1983. Defendant has answered 
the complaints in each of these actions. 

On January 20, 1984 Hitachi filed the present motion for leave to 
intervene in these consolidated actions. Hitachi based its right to 
appear as an intervenor since it was a party to the administrative 
proceeding. Attached to its motion Hitachi filed a nine-paragraph 
complaint, including five claims which raise matters not previously 
set forth in the pleadings filed in these consolidated actions. 

The five claims involved challenge the following: 

(1) The ITA’s decision to utilize postdated home market sales for 
comparison with sales to the United States. 

(2) The ITA’s determination that a home market sale may be 
properly dated from date of the “letter of intent’’ pertaining to the 
sale. 

(3) The ITA’s calculation of packing cost adjustments. 

(4) The ITA’s holding that shunt reactors are within the scope of 
the dumping finding and the decision of the Secretary of the Treas- 
ury that shunt reactors were or were likely to be sold at less than 
fair value. 

(5) The ITA’s decision to omit dollar additions in the price calcu- 
lations for one home market customer. 

Hitachi invokes Section 516A of the Tariff Act of 1930, supra, as 
a basis for jurisdiction. Said section provides for time limitations on 
the challenging of the ITA’s determinations. A party challenging a 
final determination under the foregoing section must do so within 
thirty days of publication of the determination. Hitachi permitted 
seven months to elapse from the date of publication, June 8, 1983 
to January 20, 1984, before interposing a challenge. As indicated 
supra the challenge was based upon its status as an intervenor 
rather than as a party to the action. 

In Nakjima All Co. v. United States, 2 CIT 170 (1981), an interve- 
nor sought to amend its answer to interpose a cross claim which 
was not presented to the court by either plaintiff or defendant. The 
court held it lacked jurisdiction over the proposed cross claim since 
it was asserted after the statutory time limitation imposed by the 
statute. 

The court concluded therein that, while interested parties have a 
right to appear and be heard, they may not do so in contravention 
of the time limitation imposed by the statutory provisions. 
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The Supreme Court in Chandler & Price Co. v. Brandtjen & 
Kluge, Inc., 294 U.S. 53 held “{I]ssues tendered by or arising out of 
plaintiff's bill may not by the intervenor be so enlarged. It is limit- 
ed to the field of litigation open to the original parties’. The court 
further stated “The purpose for which permission to intervene may 
be given is that the applicant may be. put in the position to assert 
in that suit a right of his in respect of something there in dispute 
between the original parties.” 

Accordingly, Hitachi, appearing as intervenor, takes the action 
as it has been framed by the parties therein. It appears Hitachi 
may intervene as a matter of right, and accordingly that portion of 
said motion is granted. 

However, that part of the motion to strike paragraphs III, IV, V, 
VII of Hitachi’s proposed complaint is granted. 
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less cost or value of U.S. compo- 
nents ($58,072) which are free 
under item 807.00; 

(3) 6.1¢ per Ib. + 27.5% upon 
value of men’s jackets ($10,349) 
less cost or value of U.S. compo- 
nents ($7,807) which are free of 
duty under item 807.00 


Agreed 
statement of 
facts 


Harper Wyman 
Co. v. U.S., 1 
CIT 108 (1981) 


Harper Wyman 
Co. v. U.S., 1 
CIT 108 (1981) 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 


Brownsville, 
Texas 

Parts of cooking 
stoves and 
ranges 


Norfolk 
Women’s fashion 
coveralls and 
jean’s jackets 
and men’s 

jackets 
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JUDGE & sae 
aes | base OF PLAINTIFF | COURT NO. 


P84/138 Watson, J. 82-11-01511 | Item 737.40 
April 26, 1984 14.9% 


P84/139 Watson, J. Electrohome Ltd. | 83-1-00139 Item 722.40 
April 27, 1984 Various rates 
tors) 
Items 722.70, 722. 
Various rates (s 
Item 722.50 
Various rates (d 
tal bases, and 
Various items ( 
and harnesses) 





ASSESSED HELD 


Item No. and Rate 


s rates (projection moni- 


2.70, 722.50, 722.40 

s rates (screens and 1 leg) 
50 

s rates (desk stands, pedes- 
ses, and mounting yokes) 
s items (interface modules 
rnesses) 


Item No. and Rate 


Item 737.40 
Free of duty pursuant to GSP 


Item 685.11 
5% (projection monitors) 
Item 685.11 
5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 
Item 685.19 
Various rates (screens and inter- 
face modules—imported without 
projection monitors) 
Item 688.15 
Various rates (harnesses—import- 
ed without projection monitor) 
Item 657.25 
Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


Agreed 
statement of 
facts 


Agreed 
statement of 
facts 


PORT OF 
ENTRY AND 
MERCHANDISE 


Chicago 

Toy figures of 
animate 
objects 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 
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P84/140 Watson, J. Electrohome Ltd. | 83-1-00140 Item 722.40 
April 27, 1984 Various rates (project 


tors) 
Items 722.70, 722.50, 722.4 
Various rates (screens 
Item 722.50 
Various rates (desk sta 


tal bases, and moun 
Various items (interfac 
and harnesses) 


P84/141 Watson, J. Electrohome Ltd. | 83-4-00523 Item 722.40 
April 27, 1984 | Various rates (projec 
tors) 
| Items 722.70, 722.50, 722. 
Various rates (screens 
Item 722.50 
Various rates (desk sta 
tal bases, and moun 
Various items (interfa 
and harnesses) 





Item 685.11 


(projection moni- 


5% (projection monitors) 


Item 685.11 


esk stands, pedes- 
mounting yokes) 


5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 


interface modules | Item 685.19 


Various rates (screens and inter- 
face modules—imported without 
projection monitors) 


Item 688.15 


Various rates (harnesses—import- 
ed without projection monitor) 


Item 657.25 


It 
(projection moni- 

It 
, 722.40 
reens and 1 leg) 


esk stands, pedes- 
mounting yokes) 
nterface modules 


| It 


Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


em 685.11 

5% (projection monitors) 

em 685.11 

5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) | 
em 685.19 | 
Various rates (screens and inter- | 
face modules—imported without | 
projection monitors) 


Item 688.15 


Various rates (harnesses—import- 
ed without projection monitor) 


Item 657.25 


Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) | 


Agreed 
statement of 
facts 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 


Agreed 
statement of 
facts 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 
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JUDGE & 
DECISION DATE OF PLAINTIFF | COURT NO. 


NUMBER DECISION Item No. 


{ 
83-4-00527 | Item 722.40 
Various rates 
| tors) 
Items 722.70, 722.5 
Various rates (s 
Item 722.50 


P84/142 Watson, J. Electrohome Ltd. | 
| 
Various rates (d 
| 


April 27, 1984 


tal bases, and 
Various items ( 
and harnesses) 


April 27, 1984 Electronics 
Int’] 


5% and 37.5¢ ea 


| 
| 
P84/143 Watson, J. Lloyd’s 82-4-00512 | Items 676.20 and 7 





ASSESSED HELD 


rates (projection moni- 


), 722.50, 722.40 
ates (screens and 1 leg) 


ates (desk stands, pedes- 
, and mounting yokes) 
tems (interface modules 
>sses) 


7.5¢ each + 16% 


Item 685.11 
5% (projection monitors) 
Item 685.11 
5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 
Item 685.19 
Various rates (screens and inter- 
face modules—imported without 
projection monitors) 
Item 688.15 
Various rates (harnesses—import- 
ed without projection monitor) 
Item 657.25 
Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


Item 676.20 
5% 


Agreed 
statement of 
facts 


Agreed 
statement of 
facts 


PORT OF 
ENTRY AND 
MERCHANDISE 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 


New York 

Solid-state digital 
calculator/ 
timekeeping 
devices with 
LCD displays 


So 
S 
B 
° 
Z 
a 
° 
yj 
= 
& 
a 
nm 
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P84/144 


P84/145 


Watson, J. 
April 30, 1984 


Watson, J. 
April 30, 1984 


Electrohome Ltd. 


Electrohome Ltd. 


83-4-00524 


83-4-00525 





Item 722.40 
Various rates ( 
tors) 

Items 722.70, 722.5( 
Various rates (sc 

Item 722.50 
Various rates (de 
tal bases, and 
Various items (i 
and harnesses) 


Item 722.40 
Various rates | 
tors) 

Items 722.70, 722.5( 
Various rates (s 

Item 722.50 
Various rates (de 
tal bases, and 
Various items (i 
and harnesses) 


rates (projection moni- 
, 722.50, 722.40 
ates (screens and 1 leg) 


ates (desk stands, pedes- 
and mounting yokes) 
ems (interface modules 
ses) 


ates (projection moni- 
, 722.50, 722.40 
ates (screens and 1 leg) 


ates (desk stands, pedes- 
and mounting yokes) 
ems (interface modules 
ses) 


Item 685.11 
5% (projection monitors) 
Item 685.11 
5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 
Item 685.19 
Various rates (screens and inter- 
face modules—imported without 
projection monitors) 
Item 688.15 
Various rates (harnesses—import- 
ed without projection monitor) 
Item 657.25 
Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


Item 685.11 
5% (projection monitors) 
Item 685.11 
5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 
Item 685.19 
Various rates (screens and inter- 
face modules—imported without 
projection monitors) 
Item 688.15 
Various rates (harnesses—import- 
ed without projection monitor) 
Item 657.25 
Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


Agreed 
statement of 
facts 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 


Agreed Alexandria Bay, 
statement of NY/Buffalo 
facts Projection 

monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 
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JUDGE & 
pont DATE OF PLAINTIFF | COURT NO. 
DECISION Item No. a 
P84/146 Watson, J. Electrohome Ltd. | 83-4-00526 Item 722.40 
Various rates (f 


April 30, 1984 
tors) 
Items 722.70, 722.50 


Various rates (sci 
Item 722.50 

Various rates (des 

tal bases, and 

Various items (i 

and harnesses) 


Kyocera 81-9-01237 Item 685.90 
8.5%, 8.1%. 7.7%, 


P84/147 Newman, S.J. 
April 30, 1984 International | 


Inc. 


Item 685.90 


| 2--7-00953 
8.5%, 8.1%. 7.7%, 


P84/148 Newman, S.J. Kyocera 
April 30, 1984 International 


| | 
; | 
ne. | 
P84/149 Newman, S.J. Kyocera 82-12-01764 | Item 685.90 
April 30, 1984 International 8.5%, 8.1%. 7.7%, 
Inc. 


77-12-04936, | Items 121.57 or 121.! 


P84/150 Ford, J. Leather’s Best 
etc. Various rates 


May 1, 1984 Inc. 





ASSESSED 
No. and Rate 


| 
| 


ates (projection moni- 


| 
| 
722.50, 722.40 | 
tes (screens and 1 leg) 


tes (desk stands, pedes- 

and mounting yokes) 
ems (interface modules 
ses) 


| 
. 1.1%, or 7.3% 
. 1.7%, or 7.3% 
. 1.7%, or 7.3% 


or 121.58 
es 


HELD 
BASIS 
Item No. and Rate 


Agreed 
statement of 
facts 


Item 685.11 
5% (projection monitors) 

Item 685.11 
5% (desk stands, pedestal bases, 
screens and legs, interface mod- 
ules, mounting yokes and harness- 
es—imported as part of entire 
system with projection monitors) 

Item 685.19 | 
Various rates (screens and inter- | 
face modules—imported without 
projection monitors) 

Item 688.15 
Various rates (harnesses—import- 
ed without projection monitor) 

Item 657.25 
Various rates (desk stands, pedes- 
tal bases, mounting yokes and ac- 
cessory legs without screens—im- 
ported without projection monitor) 


Item 687.60 
6%, 5.8%, 5.6%, or 4.24% 


Kyocera 
International 
Inc. v. U.S. 2 
CIT 91 (1981) 

Kyocera 
International 
Inc. v. U.S. 2 
CIT 91 (1981) 


Item 687.60 
6%, 5.8%, 5.6%, or 4.24% 


Item 687.60 


Kyocera 
6%, 5.8%, 5.6%, or 4.24% 


International 
| Inc. v. U.S. 2 
| CIT 91 (1981) 


Leather’s Best 
Inc. v. U.S. 4 


Item 121.65 
Free of duty pursuant to GSP 


CIT 152 (1981) 


| 
| 
| 
| 
| 
| 
| 


| 
| 


PORT OF 
ENTRY AND 
MERCHANDISE 


Alexandria Bay, 
NY/Buffalo 

Projection 
monitor with 
desk stands, 
pedestal bases, 
mounting 
yokes, screens 
and legs, 
interface 
modules and 
harnesses 


Los Angeles 
Multi-layer 
electronic parts 


Los Angeles 
Multi-layer 
electronic parts 


Los Angeles 
Multi-layer 
electronic parts 


New York 
Leather 


Gg 
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Decisions of 
Court of Int 


JUDGE & 
DECISION BASI 
DATE OF PLAINTIFF COURT NO. 
NUMBER DECISION | mtawrr —[eourrse | Rt 


R84/175 Re, C.J. Spartans Industries 77-3-00523, 
April 25, 1984 etc. 


R84/176 Re, C.J. William Shaland 73-1-00058, 
April 25, 1984 Corp. etc. 


R84/177 Re, C.J. Channel Master 74-2-00459 
May 1, 1984 





»f the United States 
ternational Trade 


Abstracts 


eappratsement Decisions 


BASIS OF PORT OF ENTRY AND 
ALUATION HELD VALUE BASIS MERCHANDISE 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | New York 
entry papers less addi-| (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | New York 
entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 


ed States value | Appraised values less 10%, | C.B.S. Imports Corp. v. U.S. | New York 
or invoiced unit values, (C.D. 4739) Not stated 
less all non-dutiable 
charges, whichever value 
is higher 





JUDGE & 
DECOSOPM | JUDGE & PLAINTIFF COURT NO.| BASIS 


NUMBER DECISION 


R84/178 Re, C.J. Knitastiks, Inc. 78-8-01547 Export value 
May 1, 1984 


R84/179 


Re, C.J. Marubeni lida 73-2-00390 | Export value 
May 1, 1984 American Corp. (merchand: 
marked “A 

United State: 

| (merchand 
marked “B 
| 


“O”) 


R84/180 Re, C.J. Mitsubishi 73-12-03557 | Export value 
May 1, 1984 International Corp. 


R84/181 Re, C.J. Westbrass Co. 75 Export value 
May 1, 1984 etc. 


R84/182 Landis, S. J. Mast Industries 79-8-01213, | Constructed 
May 1, 1984 etc. 





PORT OF ENTRY AND 
HELD VALUE ‘ASIS MERCHANDISE 


Appraised values shown on | C.B.S. Imports Corp. v. U.S. | New York 
entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect 
currency revaluation 


| 
Unit values found by ap- | C.B.S. Imports Corp. v. U.S. | San Francisco; New York 
praising officer, less | (C.D. 4739) Not stated 
ocean freight and marine | 
insurance, without addi- | 
tions for currency fluctu- | 
ked “B” or ation (merchandise 
marked “A”’) 
Equal to appraised values, 
less additions made for 
currency fluctuation, and 
less 10%, or invoiced 
unit values, less all non- | 


ever value is higher | 
(merchandise marked 


| 

| unit 

| dutiable charges, which- 
| | 
i: Beas) | 


| 
| | 
Appraised values shown on | C.B.S. Imports Corp. v. U.S. | New York; Los Angeles 
| entry papers less addi- (C.D. 4739) Not stated 
tions included to reflect | 
currency revaluation | 


Invoiced unit prices less | C.B.S. Imports Corp. v. U.S. | Los Angeles 
non-dutiable charges (if (C.D. 4739) Metal products 
any) included therein 


Invoice unit values Agreed statement of facts | New York 
Various types of wearing 


apparel 


bS 
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Appeals to the U.S. Court of Appeals 
for the Federal Circuit 


APPEAL No. 84-1068—Freeport Minerals Company v. United 
States—ELEMENTAL SULPHUR FROM CANADA—Appeal from Slip 
Op. 84-19. Filed on April 6, 1984. 

AppEAL No. 84-1118—Consumer Products Div., SCM Corp. v. The 
United States—ANTIDUMPING—DETERMINATION UNDER 516A(d)— 
Appeal from Slip Op. 84-8 filed on April 17, 1984. 


55 





Index 


U.S. Customs Service 


Treasury decisions: 
Cargo Declaration vessel manifests, disclosure of information, sec. 
103.14, CR amended 
Civil Aircraft, CR amended 
Reimbursable Services—Excess Cost of Preclearance Operations 


Court of Appeal for the Federal Circuit 


Appeal No. 
Jarvis Clark Co. v. United States 83-1106 
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